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)
)
)
)
)
)
)
)
)

SUPREME COURT NO.
40475

APPELLANT'S REPLY BRIEF

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL
DISTRICT OF THE STA TE OF IDAHO, IN AND FOR THE
COUNTY OF BONNER

HONORABLE BENJAMIN R. SIMPSON
District Judge

LAWRENCEG. WASDEN
Idaho Attorney General
P.O. Box 83720
Boise, ID 83720-0010
(208) 334-2400

FRED R. PALMER
Attorney at Law
106 West Superior Street
Sandpoint, Idaho 83 864
(208) 263-8529
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ARGUMENT

A.
Whether the denial of Kapelle's Motion to Compel was erroneous is an issue on appeal.

The State correctly contends that Kapelle's Appellant Brief did not contain a Statement
oflssues on Appeal as is required by I.A.R. 35(a)(4). However, the Rule may be relaxed if the
briefing addressed an issue through authority and argument. Everhart v. Washington County Rd.
and Bridge Dep 't, 13 0 Idaho 2 73; State v. Prestwich, 116 Idaho 959.

Kapelle's Appellant Brief addressed the issue of whether the trial court's denial of
Kapelle's Motion to Compel was a due process violation. Kapelle's Brief addresses this issue
through both authority and argument. (Brief ofAppellant, Pages 3 through 6). The State
acknowledges that Kapelle argues on appeal that he was deprived of testing the reliability of a
"tip" and that although the District Court did not address reliability of this "tip", it had
previously denied Kapelle's Motion to Compel information about the informant. (Respondent's
Brief, page 6).

Further, Rule 35(a)(4) provides that the Statement oflssues presented will be deemed to
include every subsidiary issue fairly comprised therein. The State has rephrased the issue on
appeal as "whether or not the District Court erred in denying Kapelle's Motion to Suppress."
(Respondent's Brief, Page 4) Both parties have presented authorities and argument on whether

the officer's warrantless entry onto Kapelle's property, based on the "tip", was reasonable.
(Respondent's Brief, Page 6 through 7; Appellant's Brief, page 6 through 7). The reason for the

absence of information on the tipster's reliability (denial of Motion to Compel) is a subsidiary
issue within the meaning of Rule 35(a)(4).

1

B.

The record does not support the trial court's finding that Detective Ryan stayed within the
area of "implied invitation."

In his opening brief, Kapelle asserted that Ryan admitted walking into a meadow behind
Kapelle's home, with gun drawn, outside the area of implied invitation. (Appellate 's Brief page
7.) In its response, the State contends the trial court's determination that the officers remained

within the area of "implied invitation" is supported by the record without citing any portion of
the record.

The record clearly does not support the trial court's finding. Detective Ryan testified:

Q: When you got out of the truck originally, yourself and Detective Strangio, was your
approach to the house down the driveway or did you walk out around the house and back
to the trees and back to the driveway to where you testified?

A: We were on the driveway the entire time. Never left the driveway. Except for, of
course, at the home itself where I began to walk that back comer, just to clarify to the
Court. (Tr. p. 57-58.)
Defendant's Exhibits "L" (video), "F" (drawing) and "K" (photos no. 13 and 14) pinpoint Ryan's
location on the property when he "began to walk that back comer." Kapelle testified the exhibits
show "basically the position that he (Ryan) was in, roughly within a foot or so when I first saw
him. That is the back of my trailer." (Tr. p. 163.)

Further, the record does not support the trial court finding that the detectives did not
search the area between the entry and Defendant's trailer for any violations of the law. While
standing in Kapelle's meadow, Detective Ryan testified that he was "watching to see if
somebody jumped out the back window and ran." (Tr. p. 58.)

2

C.
The record does not support the trial court's finding that the officers acted reasonably
when approaching Defendant's trailer.

The State contends that the information provided by Detective Ryan's source provided a
reasonable suspicion to believe they could locate a wanted felon on Kapelle's property.
(Respondent's Brief, page 6). The fallacy in this argument is that, in denying Kapelle' s Motion
to Compel, the trial court found that the tipster's information was irrelevant. During
suppression proceedings, Kapelle objected to testimony as to tip content based on hearsay. The
trial court overruled this objection, stating the testimony was foundational and not for the truth of
the matter asserted. Tr. P. 11-14. Therefore, the record contains no information on if the
officers reasonably believed a wanted felon may be on Kapelle's property.

D.
The trial court's findings of consent to enter, consent to search, and that Kapelle was not
subject to custodial interrogation are not supported by substantial evidence.

Voluntariness of consent and a reasonable belief by a suspect that he is not free to leave
are questions of fact. Clearly the trial court is in the best position to determine credibility of
witnesses, conflicts in testimony and inferences drawn from facts presented. However, Kapelle
submits that the uncontested content of recordings override whatever deference is to be granted
the trial court.

Here, two recordings, Defendant's Exhibit "P" and State's Exhibit "21 ", reconstruct the
exchange between Kapelle and Detective Ryan and Strangio after the officers entered Kapelle's
3

home. Whatever lack of credibility the trial court assigns to Kapelle's testimony, these
recordings speak for themselves and are conclusive. Kapelle submits that the irrefutable nature
of these recordings are contrary to the trial court's finding that Kapelle was not subject to
custodial interrogation. After being asked to leave, Detective Ryan can be heard stating:
"brother, you know we can't leave until we know ifhe is here or not ... , "it is 5:00 o'clock ... ,
we don't have time for this ... , we have nothing to gain off this ... , it's a pain in my ass ... , I
am not going to be here all day arguing ... , I am not going to risk a search warrant."
Throughout the exchange, Detective Ryan can be heard repeatedly asking Kapelle if he was
"going to be cool". Defendant's Exhibit "P ". It was in this atmosphere that Kapelle requested
to call an attorney. In response, Detective Ryan can be heard stating" ... I am not going to
waste more than five minutes bantering this. This happened in the past to me before. I tried to
be polite to somebody. For some odd reason judges seem to think that they might imply in
taking the time to explain things to people overly on these types of environments that maybe
somehow there is a continued detention. I am in your home, man. So I am going to get this done
with, George. So I am not going to have you make any phone call that is going to threaten my
safety or impede my investigation. Exhibit 21.

It is rare when an officer/suspect exchange is unknowingly recorded by a suspect. It is

submitted when this occurs, the deference normally afforded to the trial court's assessment of
credibility and factual inferences gives way to the indisputable reality of a spontaneous, on site
exchange between police and suspect.
RESPECTFULLY SUBMITTED this 30th day of December, 2013.

Fred R. Palmer
Attorney for Defendant/Appellant
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I hereby certify that on the
day of December, 2013, two true and correct copies
of the foregoing Appellant's Reply Brief were mailed, postage prepaid, by U.S. Mail, addressed
to:
Lawrence G. Wasden
Idaho Attorney General
P. 0. Box 83720
Boise, Idaho 83720-0010
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